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The Supreme Court of Canada recently granted a Crown appeal from a decision of the 
Ontario Court of Appeal,  and reinstated the Ontario Review Board’s order for detention 
of an NCR accused. The decision examines issues concerning the evidentiary foundation 
and means by which a Board assesses and then manages future risk. It also addresses the 
concern of potentially indefinite NCR designation and review board control even over 
persons who no are no longer suffering from a mental illness.   

Background: 

The accused was found not guilty by reason of insanity in 1978 on a charge of second 
degree murder. On the date of the incident the accused and the victim shared an 
amphetamine-spiked apple. It was found that the accused had entered into a drug induced 
psychosis when he then killed his companion. After the verdict, the accused was detained 
on a Lieutenant Governor’s warrant in hospital.  By the late 1980’s he had been granted 
increased community access to the point that he was permitted to reside, with conditions, 
in the community.  

In 1990 he was readmitted to the hospital to address his substance abuse problems after 
an alcohol related conviction for ABH. Following re-release into the community he was 
granted a conditional discharge at each annual review between 1994 –1996. When in 
1997 cannabis was detected in his urine his annual dispositions reverted to detention 
orders with provision that he live in the community but abstain from drugs and alcohol. 
In the community the accused was residing with his spouse and child, and was often in 
the role of care-giver due to the mother’s mental illness. The risk assessment reports 
prepared for the annual reviews throughout the 1990’s acknowledged that while Mr. 
Owen continued to be involved in petty criminal offences and the prohibited use of 
cannabis, he was otherwise maintaining himself fairly well in the community and doing a 
reasonable job of raising a child. In 1999 Mr. Owen requested and was granted 
permission to relocate, but before this was effected he was charged with impaired driving 
and briefly readmitted to the hospital. 

In 2000 a closely monitored urine sample tested positive for both cannabis and cocaine 
and Mr. Owen was returned to the hospital. The accused admitted to using cannabis for 
many years (but denied using cocaine) and advised that he had been submitting false 
urine samples to avoid detection. 

At his annual review in 2000, the Ontario Review Board concluded that the accused’s 
drug-induced psychosis was in remission but that he suffered from an anti-social 
personality disorder. This disorder was characterized in the psychiatrist’s evidence as 
being not a mental illness but rather a lifelong pattern of poor social adjustment. The risk 



assessment prepared by the hospital administrator for the 2000 hearing expressed the 
view that Owen’s substance use “might significantly increase the likelihood of 
recidivism’.  

Despite the fact that his psychosis had been in remission for about 20 years, and despite 
the gains of the past decade, the Board decided that Mr. Owen’s recent use of a drug 
similar to that which played a significant role in the index offence coupled with his 
disinterest in addressing his substance abuse, rendered him a ‘significant threat to public 
safety’. 

‘Significant threat’ has been interpreted to mean a real risk of serious physical or 
psychological harm occurring to individuals in the community. A small risk of grave 
harm will not suffice, nor will a high risk of trivial harm,  and the conduct constituting 
the harm must be criminal in nature. 

Having found the accused to be a significant threat, it was then the duty of the Board to 
impose the least onerous and least restrictive disposition that addressed the issues of 
public safety, the mental condition of the accused, the reintegration of the accused into 
society and other needs of the accused. The Board determined that their only means of 
controlling the drug use and resultant risk was to strictly confine and monitor the 
accused.  On this basis the Board ordered the accused’s detention in hospital with only 
compassionate leave and staff-accompanied entry into the community. 

The Court of Appeal  

The accused appealed the decision to the Ontario Court of Appeal.  

The Court of Appeal held that the ORB’s decision was ‘unreasonable’, that the evidence 
before the Board fell short of establishing that the accused was a ‘significant threat’ to the 
safety of the public, even when he was using drugs. The Court took the position that the 
Board’s determination of risk had been overly speculative, and that the Board had shifted 
the emphasis away from protection of the public and had wrongly exercised its power to 
act in a punitive manner.  The Court allowed the appeal and discharged the accused 
absolutely. 

The Crown had sought at the appeal to strengthen their evidentiary foundation by 
introducing fresh evidence that since the time of the Board’s ruling the accused while in 
hospital had  assaulted one patient, threatened another with death and been found in 
possession of drugs. The Court of Appeal refused the admission of this evidence, without 
giving reasons. 

The Supreme Court 



The Court ruled 7-1, Arbour, J. dissenting, that the Board’s disposition be reinstated.  

The majority decision of the Supreme Court approved the admission of the fresh 
evidence and held that the Court of Appeal should have received this evidence in ‘the 
interest of justice’. The Court reasoned that because the procedure for review of 
dispositions is inquisitorial and not adversarial,  that the determining body should base its 
decision on the best available information.  

Was the Review Board’s Risk Assessment Unreasonable? 

The Supreme Court confirmed that the standard of review by the court on an NCR appeal 
was one of reasonableness simpliciter wherein the Court of Appeal should inquire 
whether the Board’s risk assessment and disposition were unreasonable in the sense of 
not being supported by reasons that can bear even a somewhat probing examination.   

The majority decision noted that the Board’s obligation in making an annual disposition 
was to assess the accused’s ‘mental condition’, which is a broader consideration than 
merely whether the accused continues to suffer from the mental disorder which was the 
initial basis for the NCR finding. The Court considered the hospital’s view that the 
respondent’s use of drugs, violence and his mental condition were inextricably linked. It 
was also highlighted that it was the evidence, in particular, of the accused’s resumption of 
cocaine use, a drug similar in composition to that which triggered the past psychosis and 
murder,  that caused the treatment team to view the accused as a present risk to the safety 
of the public. 

The Court held that these factors coupled with the undisputed finding of the Board that 
the accused suffers from an antisocial personality disorder exacerbated by substance 
abuse rendered the Board’s decision to be not unreasonable.  The majority decision 
acknowledged that another Board or court might, as did the dissenting member of their 
Court, decide the matter differently. But they underlined in their ruling that the decision 
of whether or not the evidence supported this conclusion was one within the expertise of 
the Board, and was a matter to be weighed by the Board and not the reviewing court.  

The Least Onerous and Restrictive Disposition 

The Board’s decision to strictly confine the accused to a hospital was based on their view 
that in the absence of direct supervision at all times, they were not confident that they 
could prevent the accused from using drugs. The Court noted that adherence to a 
treatment program was a relevant factor in making a disposition. The Court upheld the 
Board’s disposition of detention as being not unreasonable in the difficult circumstances 
of this case. In so ruling,  Binnie J. stated on behalf of the majority that “once the court 
affirms as reasonable the Board’s finding on significant threat that the court should not be 
too quick to overturn the Board’s expert opinion about how that risk is to be managed.”  



The judgment goes on to note that it is expected that a less restrictive order will be 
considered once the cocaine use is under control. 

The Dissent – Limiting the Indefinite Nature of NCR Status 

In her dissenting judgment, Madam Justice Arbour found the Board’s decision on 
dangerousness to be unreasonable and the disposition to be an error in law as being the 
most, rather than the least, onerous. She agreed with the Court of Appeal’s 
characterization of the Board’s decision as being a punishment of the accused for having 
successfully deceived them about his ongoing drug use. 

Arbour, J.  goes on to highlight the danger of the potentially indefinite nature of NCR 
status, even for a person who no longer suffers from the symptoms of a mental illness. In 
her judgment she reminds the reader of the initial purpose of the NCR provisions  -  to 
provide a stream other than conviction or acquittal for a person found to have committed 
an offence while suffering from a mental disorder that deprived him or her of the ability 
to understand the nature of the act or that it was wrong.  

Arbour, J. points out that the special NCR stream is not one that permits “the perpetual 
detention of  regular delinquents who have once committed a crime while suffering from 
a mental disorder …The problem with the reasoning of the hospital and Board is that if 
Mr. Owen is unable to conquer his addiction he will spend the remainder of his life in 
detention in a mental hospital despite the fact that he does not suffer from a mental 
illness, lived peacefully for ten years in the community raising his son, and would almost 
certainly be found criminally responsible if her ever committed another offence.” 

Observations 
The Supreme Court in Winko set the limits for continued NCR designation – a court or 
review board must grant an  absolute discharge unless it is able to conclude that the 
person poses a significant risk to the safety of public. One difficulty in upholding the 
liberty interests of an NCR accused is that some speculation by the reviewing body is 
inherent to their assessment of future risk. This decision warns about the danger that an 
NCR accused, especially one who is unable or unwilling to comply with all imposed 
conditions, could remain indefinitely under review board stricture if this behaviour is 
viewed as significantly contributing to future risk.  It also makes clear that courts will 
rely heavily on the expertise of a review board in making this determination.  


